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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 GFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )D Responsive to communication(s) filed on . 

2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) £3 Claim(s) 1-36 is/are pending in the application. 

4a) Of the above claim(s) 26,32 and 34 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 13 Claim(s) 1-25,27-31,33,35 and 36 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

1 . The claims have been renumbered since there were two claim #2 and there was not a 
claim #26. And the dependency in newly numbered claims 4, 6, 8, 13, 15, 17, 19, and 23 has not 
been changed since the claims cannot depend on itself. 

Election/Restrictions 

2. Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1 - 25, 27 - 31, 33, 35, and 36, drawn to personal care article, classified in 
class 442, subclass 59. 

II. Claims 26, 32, and 34, drawn to a method of using a personal care article, 
classified in class 134, subclass 42. 

The inventions are distinct, each from the other because of the following reasons: 

3. Inventions I and II are related as product and process of use. The inventions can be 
shown to be distinct if either or both of the following can be shown: (1) the process for using the 
product as claimed can be practiced with another materially different product or (2) the product 
as claimed can be used in a materially different process of using that product (MPEP 

§ 806.05(h)). In the instant case, the product can be used to clean other surfaces such as 
counters, desks or cars, instead of cleaning skin and hair. 

4. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, restriction for examination 
purposes as indicated is proper. 
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5. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, restriction for examination 
purposes as indicated is proper. 

6. During a telephone conversation with Cindy Clay on June 1 , 2004 a provisional election 
was made with traverse to prosecute the invention of Group I, claims 1 - 25, 27 - 31, 33, 35, and 
36. Affirmation of this election must be made by applicant in replying to this Office action. 
Claims 26, 32, and 34 are withdrawn from further consideration by the examiner, 37 

CFR 1 .142(b), as being drawn to a non-elected invention. 

7. Applicant is reminded that upon the cancellation of claims to a non-elected invention, the 
inventorship must be amended in compliance with 37 CFR 1.48(b) if one or more of the 
currently named inventors is no longer an inventor of at least one claim remaining in the 
application. Any amendment of inventorship must be accompanied by a petition under 37 
CFR 1.48(b) and by the fee required under 37 CFR L17(i). 

Double Patenting 

8. A rejection based on double patenting of the "same invention" type finds its support in 
the language of 35 U.S.C. 101 which states that "whoever invents or discovers any new and 
useful process ... may obtain a patent therefor ..." (Emphasis added). Thus, the term "same 
invention," in this context, means an invention drawn to identical subject matter. See Miller v. 
Eagle Mfg. Co., 151 U.S. 186 (1894); In re Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); 
and In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in scope. The 
filing of a terminal disclaimer cannot overcome a double patenting rejection based upon 35 
U.S.C. 101. 

9. Claims 1 - 25, 27 - 31, 33, 35, and 36 are provisionally rejected under 35 U.S.C. 101 as 
claiming the same invention as that of claims 1 - 25, 27 - 31, 33, 35, and 36 of copending 
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Application No. 10/727281. This is a provisional double patenting rejection since the conflicting 
claims have not in fact been patented. 

10. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 
CFR 3.73(b). 

11. Claims 1, 25, 27, and 33 are rejected under the judicially created doctrine of obviousness- 
type double patenting as being unpatentable over claim 14 of U.S. Patent No. 6,153,208. 
Although the conflicting claims are not identical, they are not patentably distinct from each other 
because both articles comprise a water insoluble, two layer laminate, a lathering surfactant, and a 
conditioning component. The substrates as claimed by US 6,153,208 and Applicant are not 
distinct since the substrate is claimed by properties which do not limit or exclude either substrate 
from being made of the same two layers as the other substrate. 

12. Claims 1 - 5, 9 - 13, 16 - 18, 21 - 25, 27 - 31, 33, 35, and 36 are rejected under the 
judicially created doctrine of obviousness-type double patenting as being unpatentable over 
claims 1 - 7, 9, 10, 12, 14, and 16 - 19 of U.S. Patent No. 6,267,975. Although the conflicting 
claims are not identical, they are not patentably distinct from each other because they are drawn 
to a two layer water insoluble substrate, comprising a cleansing component, a therapeutic 
component, or both. The substrates are claimed based on different properties that do not exclude 
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the water soluble substrate claimed in 6,267,975 from also having the properties claimed in 
Applicant's application. 

Claim Rejections - 35 USC§112 

13. The following is a quotation of the second paragraph of 35 U.S.C 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

14. Claims 5 and 6 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

1 5 . Where applicant acts as his or her own lexicographer to specifically define a term of a 
claim contrary to its ordinary meaning, the written description must clearly redefine the claim 
term and set forth the uncommon definition so as to put one reasonably skilled in the art on 
notice that the applicant intended to so redefine that claim term. Process Control Corp. v. 
HydReclaim Corp., 190 R3d 1350, 1357, 52 USPQ2d 1029, 1033 (Fed. Cir. 1999). The term 
"batting layer composite material" in claim 5 is used by the claim to mean a material formed 
from various substrates including foam layers, polymeric nets, and films, while the accepted 
meaning is "a soft, bulky assembly of fibers." The term is indefinite because the specification 
does not clearly redefine the term and the batting material should at least have a group of fibers 
loosely entangled or bonded together. Claim 6 is rejected due to its dependency on claim 5. 

Claim Rejections - 35 USC §103 

16. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
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such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

17. Claims 1, 9 - 13, 16 - 18, 22 - 25, 27 - 31, and 33 are rejected under 35 U.S.C 103(a) as 
being unpatentable over McAtee et al. (6,153,208). 

McAtee et al. disclose a wiping article comprising a water insoluble substrate and at least 
one lathering surfactant added onto or impregnated into the substrate (column 4, lines 40 - 45). 

The wiping article comprises 0.5 - 12.5% by weight of the water insoluble article, of 
lathering surfactants (column 18, lines 24 - 26). The lathering surfactants can be one of anionic, 
non-ionic, or amphoteric lathering surfactants (column 18, lines 37 - 40). The wiping article 
can further comprise from about 0.05% to about 99% by weight of the water insoluble article, of 
conditioning agents (column 24, lines 35 - 38). The conditioning agents can be one of a water 
soluble conditioning agent, an oil soluble conditioning agent, a conditioning emulsion, or any 
combination thereof (column 24, lines 41 - 44). The conditioning agents taught by McAtee et al. 
correspond to the claimed therapeutic benefit component. The water soluble condition agent is a 
hydrophilic condition agent and the oil soluble conditioning agent is a hydrophobic conditioning 
agent. A condition emulsion is defined as a water soluble condition agent enveloped by an oil 
soluble agent, or a water-in-oil emulsion (column 28, line 63 - column 29, line 10). 
Additionally, the wiping article can comprise coacervates or per-complex coacervates which help 
to deposit water soluble conditioning agents on the hair and skin (column 35, lines 51 - 64). 

The water insoluble article can comprise multiple layers bonded together (column 5, lines 
5-10). The first layer can be made from paper webs, woven materials, non-woven materials, 
foams, or battings (column 11, lines 63 - 67). The first layer is made from natural or synthetic 
materials (column 12, lines 12-15). McAtee et al. teach that the first layer is preferably a paper 
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web made from cellulosic materials, which would be fluid-permeable (column 12, lines 16-17). 
A specific example of the paper web has a thickness of 0.012 to 0.013 in (column 14, line 38). 
Thus, the first layer would be a non-lofty, fluid-permeable non-woven layer. The second layer 
can be woven materials, non- woven materials, foams, or battings (column 14, lines 48-51). 
The second layer corresponds to the applicant's composite batting layer since a composite 
material does not need to have multiple layers, but instead need to be made from multiple 
materials. In this case McAtee et al. discloses that the second layer can be made from multiple 
fiber types (column 14, line 60 - column 15, line 45). The second layer is made of synthetic 
materials such as, polyester, rayon, or polypropylene (column 14, line 56 - column 15, line 10). 
Thus, the second layer is the non-scouring, lofty, low-density batting layer. Further, the 
nonwoven material can include apertures formed during hydroentangling or other processes 
(column 15, lines 24 - 30). McAtee et al. disclose that the two layers are bonded together in a 
predetermined bonding pattern by any known means such as adhesive bonding, thermal bonding, 
or ultrasonic bonding (column 15, line 62 - column 16, line 10). 

Although McAtee et al. fails to teach the density, thickness, and aperture size of the 
second layer, McAtee et al. does teach that the substrate can be made into a wide variety of 
shapes and forms depending on the desired end product (column 15, lines 47 - 49). Thus, it 
would be obvious to one having ordinary skill in the art to choose the claimed thickness, density, 
and aperture size, since it has been held that where the general conditions of a claim are 
disclosed in the prior are, discovering the optimum or workable ranges involves only routine 
skill in the art. In re Aller, 105 USPQ 233. (CCPA 1955). Therefore, claims 1, 9 - 13, 16 - 18, 
22 - 25, 27 - 31, and 33 are rejected. 
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18. Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over McAtee et al. in 
view ofHaq (4,515,703). 

The features of McAtee et al. have been set forth above. McAtee et al. fails to teach 
placing the lathering surfactant between the first and second layers of the wiping article. Haq is 
drawn to a substrate comprising a detergent or active material (abstract). Haq teaches that the 
active material can be placed between the two layers to allow a controlled release of the active 
material (column 2, lines 10-12). Thus, it would be obvious to one having ordinary skill in the 
art to place the coating in between the layers of a multi-layered substrate to control the release of 
the active agents so that they are not wasted or used up too quickly. Therefore, claim 21 is 
rejected. 

19. Claims 2 - 4 are rejected under 35 U.S.C. 103(a) as being unpatentable over McAtee et 
al. in view of Horn (5,302,446). 

The features of McAtee et al. have been set forth above. Although, McAtee et al. teaches 
that the batting can be made from synthetic materials, McAtee et al. fails to teach using a multi- 
component fiber in the batting layers. Horn discloses it is known to make multi-layered skin 
care wipes with bi-component materials (column 1, lines 32 - 40). The bi-component fibers can 
be melted upon heating and bond with the other fibers adjacent to the bi-component fibers 
(column 1, lines 41 - 46). Further, the bicomponent fibers have a denier of about 2.2 (column 6, 
lines 16), which would have a diameter within the claimed ranged. Thus, it would have been 
obvious to one having ordinary skill in the art to substitute bi-component fibers in for the fibers 
in the batting layer to provide the batting layer with extra strength and structural integrity by 
thermally bonding the fibers together. Therefore, claims 2 - 4 are rejected. 



Application/Control Number: 10/677,868 Page 9 

Art Unit: 1771 

20. Claims 35 and 36 are rejected under 35 U.S.C 103(a) as being unpatentable over McAtee 
et al. in view of Martin et al. (5,702,992). 

The features of McAtee et al. have been set forth above. McAtee et al. fails to teach 
packaging the personal care articles with other substrates. Martin et al. is drawn to disposable 
cloths impregnated with cleansing solutions. Martin et al. teach packaging the cloths in small 
groups to be used as individual cleaning systems (column 6, lines 32 - 55). Thus, it would be 
obvious to one having ordinary skill in the art to package the cleansing articles taught by McAtee 
et al. in a personal care kit so that the cleansing articles can be employed in hospitals and 
locations away from running water to quickly clean a persons hands and face or entire body. 
Also, packaging the cleansing articles would prevent the articles from drying out or being ruined 
before they are used. And packaging the articles in groups of more than one cleansing sheet 
would be more efficient and require less packaging materials, saving money. 

Finally, any package comprising one or more cleansing articles taught by McAtee et al. 
would inherently comprise a substrate with a therapeutic agent and another substrate, since the 
other cleansing articles, as well as the package itself, are substrates. Also, a package with more 
than one cleansing article would comprise a substrate with a lathering surfactant and a substrate 
with a therapeutic benefit agent since McAtee et al. disclose substrates comprising both 
components. Therefore, claims 35 and 36 are rejected. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jenna-Leigh Befumo whose telephone number is (571) 272-1472. 
The examiner can normally be reached on Monday - Friday (8:00 - 5:30). 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on (571) 272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

Jenna-Leigh Befumo 
June 24, 2004 




